
CRIMINAL YEAR SEMINAR 
March 16, 2012 - Tucson, Arizona 
March 23, 2012 - Phoenix, Arizona 
March 30, 2012 - Mesa, Arizona 

0.NTTORN% 

fd 
GL 

973 

CRIMINAL YEAR 
RULE CHANGES 

Prepared By: 

THE HONORABLE CRANE McCLENNEN 
Judge of the Maricopa County Superior Court 

Phoenix, Arizona 
Presented By: 

Distributed By: 

ARIZONA PROSECUTING ATTORNEYS' ADVISORY COUNCIL 
1951 W. Camelback Road, Suite 202 

Phoenix, Arizona 85015 
ELIZABETH ORTIZ 	 KIM MACEACHERN 
EXECUTIVE DIRECTOR 	 STAFF ATTORNEY 

And 

CLE WEST 
2929 N. Central, Suite 1500 

Phoenix, Arizona 85012 

a 

e-) 
tt, 



RULE 101 

Rule 101. 	Scope. (Old Rule.) 

These rules govern proceedings in courts in the State of 

Arizona, with the exceptions stated in Rule 1101. 

Rule 101. Scope; Definitions. (New Rule.) 

(a) Scope. These rules apply to proceedings in courts in the 

State of Arizona. The specific courts and proceedings to which the 

rules apply, along with exceptions, are set out in Rule 1101. 

(b) Definitions. In these rules: 

(1) "civil case" means a civil action or proceeding; 

(2) "criminal case" includes a criminal proceeding; 

(3) "public office" includes a public agency; 

(4) "record" includes a memorandum, report, or data 

compilation; 

(5) a "rule prescribed by the Supreme Court" means a 

rule adopted by the Arizona Supreme Court; and 

(6) a reference to any kind of written material or any 

other medium includes electronically stored information. 

Comment to 2012 Amendment 

The language of Rule 101 has been amended, and definitions have 

been added, to conform to the federal restyling of the Evidence 

Rules to make them more easily understood and to make style and 

terminology consistent throughout the rules. These changes are 

intended to be stylistic only. There is no intent to change any result 

in any ruling on evidence admissibility. 

Page 1 



RULE 102 

Rule 102. 	Purpose and Construction. (Old Rule.) 

These rules shall be construed to secure fairness in 

administration, elimination of unjustifiable expense and delay, and 

the promotion of growth and development of the law of evidence 

to the end that the truth may be ascertained and proceedings 

justly determined. 

Rule 102. Purpose. (New Rule.) 

These rules should be construed so as to administer every 

proceeding fairly, eliminate unjustifiable expense and delay, and 

promote the development of evidence law, to the end of 

ascertaining the truth and securing a just determination. 

Comment to 2012 Amendment 

The language of Rule 102 has been amended to conform to the 

federal restyling of the Evidence Rules to make them more easily 

understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic 

only. There is no intent to change any result in any ruling on evi-

dence admissibility. 
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RULE 103 (Old Rule) 

Rule 103. 	Rulings on Evidence. (Old Rule.) 

(a) Effect of erroneous ruling. Error may not be predicated 

upon a ruling which admits or excludes evidence unless a 

substantial right of the party is affected, and 

(1) Objection. In case the ruling is one admitting 

evidence, a timely objection or motion to strike appears of 

record, stating the specific ground of objection, if the specific 

ground was not apparent from the context; or 

(2) Offer of proof In case the ruling is one excluding 

evidence, the substance of the evidence was made known to 

the court by offer or was apparent from the context within 

which questions were asked. 

(b) Record of offer and ruling. The court may add any other or 

further statement which shows the character of the evidence, the 

form in which it was offered, the objection made, and the ruling 

thereon. It may direct the making of an offer in question and 

answer form. 

(c) Hearing of jury. In jury cases, proceedings shall be 

conducted, to the extent practicable, so as to prevent inadmissible 

evidence from being suggested to the jury by any means, such as 

making statements or offers of proof or asking questions in the 

hearing of the jury. 

(d) Fundamental error. Nothing in this rule precludes taking 

notice of errors affecting fundamental rights although they were 

not brought to the attention of the court. 
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RULE 103 (New Rule) 

Rule 103. Rulings on Evidence. (New Rule.) 

(a) Preserving a Claim of Error. A party may claim error in a 

ruling to admit or exclude evidence only if the error affects a 

substantial right of the party and: 

(1) if the ruling admits evidence, a party, on the record: 

(A) timely objects or moves to strike; and 

(B) states the specific ground, unless it was apparent 

from the context; or 

(2) if the ruling excludes evidence, a party informs the 

court of its substance by an offer of proof, unless the 

substance was apparent from the context. 

(b) Not Needing to Renew an Objection or Offer of Proof. 

Once the court rules definitively on the record—either before or at 

trial—a party need not renew an objection or offer of proof to 

preserve a claim of error for appeal. 

(c) Court's Statement About the Ruling; Directing an Offer of 

Proof. The court may make any statement about the character or 

form of the evidence, the objection made, and the ruling. The 

court may direct that an offer of proof be made in 

question-and-answer form. 

(d) Preventing the Jury from Hearing Inadmissible Evidence. 

To the extent practicable, the court must conduct a jury trial so 

that inadmissible evidence is not suggested to the jury by any 

means. 

(e) Taking Notice of Fundamental Error. A court may take notice of 

an error affecting a fundamental right, even if the claim of error 

was not properly preserved. 
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RULE 104 (Old Rule) 

Rule 104. 	Preliminary Questions. (Old Rule.) 

(a) Questions of admissibility generally. Preliminary questions 

concerning the qualification of a person to be a witness, the 

existence of a privilege, or the admissibility of evidence shall be 

determined by the court, subject to the provisions of subdivision 

(b). In making its determination it is not bound by the rules of 

evidence except those with respect to privileges. 

(b) Relevancy conditioned on fact. When the relevancy of 

evidence depends upon the fulfillment of a condition of fact, the 

court shall admit it upon, or may admit it subject to, the introduc-

tion of evidence sufficient to support a finding of the fulfillment of 

the condition. 

(c) Hearing of jury. Hearings on the admissibility of 

confessions shall in all cases be conducted out of the hearing of the 

jury. Hearings on other preliminary matters shall be so conducted 

when the interests of justice require, or when an accused is a 

witness and so requests. 

(d) Testimony by accused. The accused does not, by testifying 

upon a preliminary matter, become subject to cross-examination as 

to other issues in the case. 

(e) Weight and credibility. This rule does not limit the right of a 

party to introduce before the jury evidence relevant to weight or 

credibility. 
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RULE 104 (New Rule) 

Rule 104. Preliminary Questions. (New Rule.) 

(a) In General. The court must decide any preliminary 

question about whether a witness is qualified, a privilege exists, or 

evidence is admissible. In so deciding, the court is not bound by 

evidence rules, except those on privilege. 

(b) Relevance That Depends on a Fact. When the relevance of 

evidence depends on whether a fact exists, proof must be 

introduced sufficient to support a finding that the fact does exist. 

The court may admit the proposed evidence on the condition that 

the proof be introduced later. 

(c) Conducting a Hearing So That the Jury Cannot Hear It. The 

court must conduct any hearing on a preliminary question so that 

the jury cannot hear it if: 

(1) the hearing involves the admissibility of a confession; 

(2) a defendant in a criminal case is a witness and so 

requests; or 

(3) justice so requires. 

(d) Cross-Examining a Defendant in a Criminal Case. By 

testifying on a preliminary question, a defendant in a criminal case 

does not become subject to cross-examination on other issues in 

the case. 

(e) Evidence Relevant to Weight and Credibility. This rule does not 

limit a party's right to introduce before the jury evidence that is 

relevant to the weight or credibility of other evidence. 
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RULE 401 

Rule 401. 	Definition of "Relevant Evidence." (Old Rule.) 

"Relevant evidence" means evidence having any tendency to 
■ 

make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable than it 

would be without the evidence. 

Rule 401. Test for Relevant Evidence. (New Rule.) 

Evidence is relevant if: 

(a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and 

(b) the fact is of consequence in determining the action. 

Comment to 2012 Amendment 

The language of Rule 401 has been amended to conform to the 

federal restyling of the Evidence Rules to make them more easily 

understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic 

only. There is no intent to change any result in any ruling on 

evidence admissibility. 
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RULE 403 

Rule 403. 	Exclusion of Relevant Evidence on Grounds of Prej- 

udice, Confusion, or Waste of Time. (Old Rule.) 

Although relevant, evidence may be excluded if its probative 

value is substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the jury, or by considerations 

of undue delay, waste of time, or needless presentation of 

cumulative evidence. 

Rule 403. 	Excluding Relevant Evidence for Prejudice, 

Confusion, Waste of Time, or Other Reasons. (New 

Rule.) 

The court may exclude relevant evidence if its probative value 

is substantially outweighed by a danger of one or more of the 

following: unfair prejudice, confusing the issues, misleading the 

jury, undue delay, wasting time, or needlessly presenting 

cumulative evidence. 

Comment to 2012 Amendment 

The language of Rule 403 has been amended to conform to the 

federal restyling of the Evidence Rules to make them more easily 

understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic 

only. There is no intent to change any result in any ruling on evi-

dence admissibility. 
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RULE 404 

Rule 404. Character Evidence not Admissible to Prove Conduct; 

Exceptions; Other Crimes. 

Comment to 2012 Amendment 

The language of Rule 404 has not been changed in any manner. 
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RULE 412 

Rule 412. Sex-Offense Cases: The Victim's Sexual Behavior or 

Predisposition. 

<Not adopted.> 

Comment to 2012 Amendment 

Federal Rule of Evidence 412 has not been adopted. See A.R.S. 

§ 13-4421 (Evidence relating to victim's chastity; pretrial hearing). 
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RULE 412 

§ 13-1421. Evidence relating to victim's chastity; pretrial hearing 

A. Evidence relating to a victim's reputation for chastity and 

opinion evidence relating to a victim's chastity are not admissible 

in any prosecution for any offense in this chapter. Evidence of 

specific instances of the victim's prior sexual conduct may be 

admitted only if a judge finds the evidence is relevant and is 

material to a fact in issue in the case and that the inflammatory or 

prejudicial nature of the evidence does not outweigh the probative 

value of the evidence, and if the evidence is one of the following: 

1. Evidence of the victim's past sexual conduct with the 

defendant. 

2. Evidence of specific instances of sexual activity showing the 

source or origin of semen, pregnancy, disease or trauma. 

3. Evidence that supports a claim that the victim has a motive 

in accusing the defendant of the crime. 

4. Evidence offered for the purpose of impeachment when the 

prosecutor puts the victim' conduct in issue. 

5. Evidence of false allegations of sexual misconduct made by 

the victim against others. 

B. Evidence described in subsection A shall not be referred to in 

any statements to a jury or introduced at trial without a court 

order after a hearing on written motions is held to determine the 

admissibility of the evidence. If new information is discovered 

during the course of the trial that may make the evidence 

described in subsection A admissible, the court may hold a hearing 

to determine the admissibility of the evidence under subsection A. 

The standard for admissibility of evidence under subsection A is by 

clear and convincing evidence. 
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RULES 413-415 

Rule 413. Similar Crimes in Sexual-Assault Cases. 

<Not adopted.> 

Comment to 2012 Amendment 

Federal Rule of Evidence 413 has not been adopted. See 

Arizona Rule of Evidence 404(c). 

Rule 414. Similar Crimes in Child-Molestation Cases. 

<Not adopted.> 

Comment to 2012 Amendment 

Federal Rule of Evidence 414 has not been adopted. See 

Arizona Rule of Evidence 404(c). 

Rule 415. Similar Acts in Civil Cases Involving Sexual Assault or 

Child Molestation. 

<Not adopted.> 

Comment to 2012 Amendment 

Federal Rule of Evidence 415 has not been adopted. See Arizona 

Rule of Evidence 404(c). 
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RULE 611 (Old Rule) 

Rule 611, 	Mode and Order of Interrogation and Presentation. 

(Old Rule.) 

(a) Control by court; time limitations. The court shall exercise 

reasonable control over the mode and order of interrogating 

witnesses and presenting evidence so as to (1) make the interroga-

tion and presentation effective for the ascertainment of the truth, 

(2) avoid needless consumption of time, and (3) protect witnesses 

from harassment or undue embarrassment. The court may impose 

reasonable time limits on the trial proceedings or portions thereof. 

(b) Scope of cross-examination. A witness may be cross-

examined on any relevant matter. 

(c) Leading questions. Leading questions should not be used 

on the direct examination of a witness except as may be necessary 

to develop the witness' testimony. Ordinarily, leading questions 

should be permitted on cross-examination. A party may interrogate 

an unwilling, hostile or biased witness by leading questions. A 

party may call an adverse party or an officer, director, or managing 

agent of a public or private corporation or of a partnership or 

association which is an adverse party or a witness whose interests 

are identified with an adverse party and interrogate that person by 

leading questions. The witness thus called may be interrogated by 

leading questions on behalf of the adverse party also. 
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RULE 611 (New Rule) 

Rule 611. Mode and Order of Examining Witnesses and 

Presenting Evidence. (New Rule.) 

(a) Control by the Court; Purposes. The court should exercise 

reasonable control over the mode and order of examining 

witnesses and presenting evidence so as to: 

(1) make those procedures effective for determining the 

truth; 

(2) avoid wasting time; and 

(3) protect witnesses from harassment or undue 

embarrassment. 

(b) Scope of cross-examination. A witness may be 

cross-examined on any relevant matter. 

(c) Leading Questions. Leading questions should not be used 

on direct examination except as necessary to develop the witness's 

testimony. Ordinarily, the court should allow leading questions: 

(1) on cross-examination; and 

(2) when a party calls a hostile witness, an adverse party, 

or a witness identified with an adverse party. 

Page 14 



RULE 611 (Comment to 2012 Amendment) 

Comment to 2012 Amendment 

This rule has been amended to conform to Federal Rule of 

Evidence 611, except for subsection (b), which has not been 

changed. 

Additionally, the language of subsections (a) and (c) has been 

amended to conform to the federal restyling of the Evidence Rules 

to make them more easily understood and to make style and 

terminology consistent throughout the rules. These changes are 

intended to be stylistic only. There is no intent in the restyling to 

change any result in any ruling on evidence admissibility. 

The 2012 amendment of Rule 611(a) is not intended to diminish a 

trial court's ability to impose reasonable time limits on trial 

proceedings, which is otherwise provided for by rules of proce-

dure. Similarly, the 2012 amendment of Rule 611(c) is not intended 

to change existing practice under which a witness called on direct 

examination and interrogated by leading questions may be 

interrogated by leading questions on behalf of the adverse party as 

well. 
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RULE 701 

Rule 701. 	Opinion Testimony by Lay Witnesses. (Old Rule.) 

If the witness is not testifying as an expert, the witness' 

testimony in the form of opinions or inferences is limited to those 

opinions or inferences which are (a) rationally based on the per-

ception of the witness and (b) helpful to a clear understanding of 

the witness' testimony or the determination of a fact in issue. 

Rule 701. Opinion Testimony by Lay Witnesses. (New Rule.) 

If a witness is not testifying as an expert, testimony in the 

form of an opinion is limited to one that is: 

(a) rationally based on the witness's perception; 

(b) helpful to clearly understanding the witness's 

testimony or to determining a fact in issue; and 

(c) not based on scientific, technical, or other specialized 

knowledge within the scope of Rule 702. 

Comment to 2012 Amendment 

The 2012 amendment of Rule 701 adopts Federal Rule of Evidence 

701, as restyled. 
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RULE 702 

Rule 702. 	Testimony by Experts. (Old Rule.) 

If scientific, technical, or other specialized knowledge will 

assist the trier of fact to understand the evidence or to determine 

a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form 

of an opinion or otherwise. 

Rule 702. Testimony by Expert Witnesses. (New Rule.) 

A witness who is qualified as an expert by knowledge, skill, 

experience, training, or education may testify in the form of an 

opinion or otherwise if: 

(a) the expert's scientific, technical, or other specialized 

knowledge will help the trier of fact to understand the 

evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 

(c) the testimony is the product of reliable principles and 

methods; and 

(d) the expert has reliably applied the principles and methods to 

the facts of the case. 
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RULE 702 (Comment to 2012 Amendment) 

Comment to 2012 Amendment 

The 2012 amendment of Rule 702 adopts Federal Rule of 

Evidence 702, as restyled. The amendment recognizes that trial 

courts should serve as gatekeepers in assuring that proposed ex-

pert testimony is reliable and thus helpful to the jury's 

determination of facts at issue. The amendment is not intended to 

supplant traditional jury determinations of credibility and the 

weight to be afforded otherwise admissible testimony, nor is the 

amendment intended to permit a challenge to the testimony of 

every expert, preclude the testimony of experience-based experts, 

or prohibit testimony based on competing methodologies within a 

field of expertise. The trial court's gatekeeping function is not 

intended to replace the adversary system. Cross-examination, 

presentation of contrary evidence, and careful instruction on the 

burden of proof are the traditional and appropriate means of 

attacking shaky but admissible evidence. 

A trial court's ruling finding an expert's testimony reliable 

does not necessarily mean that contradictory expert testimony is 

not reliable. The amendment is broad enough to permit testimony 

that is the product of competing principles or methods in the same 

field of expertise. Where there is contradictory, but reliable, expert 

testimony, it is the province of the jury to determine the weight 

and credibility of the testimony. 

This comment has been derived, in part, from the Committee 

Notes on Rules-2000 Amendment to Federal Rule of Evidence 

702. 
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RULE 703 

Rule 703. 	Bases of Opinion Testimony by Experts. (Old Rule.) 

The facts or data in the particular case upon which an expert 

bases an opinion or inference may be those perceived by or made 

known to the expert at or before the hearing. If of a type 

reasonably relied upon by experts in the particular field in forming 

opinions or inferences upon the subject, the facts or data need not 

be admissible in evidence in order for the opinion or inference to 

be admitted. Facts or data that are otherwise inadmissible shall 

not be disclosed to the jury by the proponent of the opinion or 

inference unless the court determines that their probative value in 

assisting the jury to evaluate the expert's opinion substantially 

outweighs their prejudicial effect. 

Rule 703. Bases of an Expert's Opinion Testimony. (New Rule.) 

An expert may base an opinion on facts or data in the case 

that the expert has been made aware of or personally observed. If 

experts in the particular field would reasonably rely on those kinds 

of facts or data in forming an opinion on the subject, they need not 

be admissible for the opinion to be admitted. But if the facts or 

data would otherwise be inadmissible, the proponent of the 

opinion may disclose them to the jury only if their probative value 

in helping the jury evaluate the opinion substantially outweighs 

their prejudicial effect. 
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RULE 703 (Comment to 2012 Amendment) 

Comment to 2012 Amendment 

The language of Rule 703 has been amended to conform to 

the federal restyling of the Evidence Rules to make them more 

easily understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic 

only. There is no intent to change any result in any ruling on evi-

dence admissibility. 

All references to an "inference" have been deleted on the grounds 

that the deletion made the rule flow better and easier to read, and 

because any "inference" is covered by the broader term "opinion." 

Courts have not made substantive decisions on the basis of any 

distinction between an opinion and an inference. No change in 

current practice is intended. 
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RULE 704 

Rule 704. 	Opinion on Ultimate Issue. (Old Rule.) 

Testimony in the form of an opinion or inference otherwise 

admissible is not objectionable because it embraces an ultimate issue to 

be decided by the trier-of-fact. 

Rule 704. Opinion on an Ultimate Issue. (New Rule.) 

(a) In General--Not Automatically Objectionable. An opinion is not 

objectionable just because it embraces an ultimate issue. 

(b) Exception. In a criminal case, an expert witness must not state an 

opinion about whether the defendant did or did not have a mental state 

or condition that constitutes an element of the crime charged or of a 

defense. Those matters are for the trier of fact alone. 

Comment to 2012 Amendment 

Subsection (b) has been added to conform to Federal Rule of 

Evidence 704, which was amended in 1984 to add comparable language. 

The new language in the Arizona rule is considered to be consistent with 

current Arizona law. 

Additionally, the language of Rule 704 has been amended to conform 

to the federal restyling of the Evidence Rules to make them more easily 

understood and to make style and terminology consistent throughout the 

rules. These changes are intended to be stylistic only. There is no intent in 

the restyling to change any result in any ruling on evidence admissibility. 

The Court deleted the reference to an "inference" on the grounds that the 

deletion made the rule flow better and easier to read, and because any 

"inference" is covered by the broader term "opinion." Courts have not 

made substantive decisions on the basis of any distinction between an 

opinion and an inference. No change in current practice is intended. 
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RULE 801 (Old Rule) 

Rule 801. Definitions. (Old Rule.) 

The following definitions apply under this article: 

(a) Statement. A "statement" is (1) an oral or written assertion or (2) 

nonverbal conduct of a person, if it is intended by the person as an 

assertion. 

(b) Declarant. A "declarant" is a person who makes a statement. 

(c) Hearsay. "Hearsay" is a statement, other than one made by the 

declarant while testifying at the trial or hearing, offered in evidence to 

prove the truth of the matter asserted. 

(d) Statements which are not hearsay. A statement is not hearsay 

if—

(1) Prior statement by witness. The declarant testifies at the 

trial or hearing and is subject to cross-examination concerning the 

statement, and the statement is (A) inconsistent with the declarant's 

testimony, or (B) consistent with the declarant's testimony and is 

offered to rebut an express or implied charge against the declarant 

of recent fabrication or improper influence or motive, or (C) one of 

identification of a person made after perceiving the person or 

(2) Admission by party-opponent. The statement is offered against a party 

and is (A) the party's own statement, in either an individual or a 

representative capacity, or (B) a statement of which the party has 

manifested an adoption or belief in its truth, or (C) a statement by a 

person authorized by the party to make a statement concerning the 

subject, or (D) a statement by the party's agent or servant concerning a 

matter within the scope of the agency or employment, made during the 

existence of the relationship, or (E) a statement by a coconspirator of a 

party during the course and in furtherance of the conspiracy 
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RULE 801 (New Rule) 

Rule 801. Definitions That Apply to This Article; Exclusions from 

Hearsay. (New Rule.) 

(a) Statement. "Statement" means a person's oral assertion, 

written assertion, or nonverbal conduct, if the person intended it as an 

assertion. 

(b) Declarant. "Declarant" means the person who made the 

statement. 

(c) Hearsay. "Hearsay" means a statement that: 

(1) the declarant does not make while testifying at the 

current trial or hearing; and 

(2) a party offers in evidence to prove the truth of the matter 

asserted in the statement. 

(d) Statements That Are Not Hearsay. A statement that meets the 

following conditions is not hearsay: 

(1) A Declarant-Witness's Prior Statement. The declarant 

testifies and is subject to cross-examination about a prior 

statement, and the statement: 

(A) is inconsistent with the declarant's testimony; 

(B) is consistent with the declarant's testimony and is 

offered to rebut an express or implied charge that the 

declarant recently fabricated it or acted from a recent 

improper influence or motive in so testifying; or 

(C) identifies a person as someone the declarant 

perceived earlier. 

(2) An Opposing Party's Statement. The statement is offered 

against an opposing party and: 

(A) was made by the party in an individual or 

representative capacity; 
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(B) is one the party manifested that it adopted or 

believed to be true; 

(C) was made by a person whom the party authorized to 

make a statement on the subject; 

(D) was made by the party's agent or employee on a 

matter within the scope of that relationship and while it 

existed; or 

(E) was made by the party's coconspirator during and in 

furtherance of the conspiracy. 

The statement must be considered but does not by itself establish the 

declarant's authority under (C); the existence or scope of the 

relationship under (D); or the existence of the conspiracy or partici-

pation in it under (E). 
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RULE 801 (Comment to 2012 Amendment) 

Comment to 2012 Amendment 

	

The last sentence of Rule 801(d)(2) has been added to conform tc 	  

Federal Rule of Evidence 801(d)(2). The amendment does not, however 

include the requirement in Federal Rule of Evidence 801(d)(1)(A) that 

prior inconsistent statement be "given under oath" to be considered 

non-hearsay. 

Otherwise, the language of Rule 801 has been amended to conform 

to the federal restyling of the Evidence Rules to make them more easily,  

	

understood and to make style and terminology consistent throughou 	  

the rules. These changes are intended to be stylistic only. There is nc 

intent in the restyling to change any result in any ruling on evideno 

admissibility. 

Statements falling under the hearsay exclusion provided by Rule 

801(d)(2) are no longer referred to as "admissions" in the title to the 

subdivision. The term "admissions" is confusing because not all 

statements covered by the exclusion are admissions in the colloquial 

sense—a statement can be within the exclusion even if it "admitted" 

nothing and was not against the party's interest when made. The term 

"admissions" also raises confusion in comparison with the Rule 

804(b)(3) exception for declarations against interest. No change in 

application of the exclusion is intended. 
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RULE 802 

Rule 802. 	Hearsay Rule. (Old Rule.) 

Hearsay is not admissible except as provided by applicable 

constitutional provisions, statutes, or rules. 

Rule 802. The Rule Against Hearsay. (New Rule.) 

Hearsay is not admissible unless any of the following provides 

otherwise: 

an applicable constitutional provision or statute; 
— 

these rules; or 

_ other rules prescribed by the Supreme Court. 

Comment on 2012 Amendment 

The language of Rule 802 has been amended to conform to the federal 

restyling of the Evidence Rules to make them more easily understood 

and to make style and terminology consistent throughout the rules. 

These changes are intended to be stylistic only. There is no intent to 

change any result in any ruling on evidence admissibility. 

Page 26 



RULE 803 

Rule 803. 	Exceptions to the Rule Against Hearsay—Regardless of 

Whether the Declarant Is Available as a Witness. (New 

Rule.) 

Comment to 2012 Amendment 

To conform to Federal Rule of Evidence 803(6)(A), as restyled, the 

language "first hand knowledge" in Rule 803(6)(b) has been changed 

to "knowledge" in amended Rule 803(6)(A). The new language is not 

intended to change the requirement that the record be made by—or 

from information transmitted by—someone with personal or first 

hand knowledge. 

To conform to Federal Rules of Evidence 803(24) and 807, Rule 

803(24) has been deleted and transferred to Rule 807. 

Additionally, the language of Rule 803 has been amended to conform 

to the federal restyling of the Evidence Rules to make them more 

easily understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic only. 

There is no intent in the restyling to change any result in any ruling on 

evidence admissibility. 
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RULE 804 

Rule 804. 	Exceptions to the Rule Against Hearsay—When the 

Declarant Is Unavailable as a Witness. (New Rule.) 

Comment to 2012 Amendment 

Rule 804(b)(1) has been amended to incorporate the language of 

Arizona Rule of Criminal Procedure 19.3(c). 

Rule 804(b)(3) has been amended to conform to Federal Rule of 

Evidence 804(b)(3), as amended effective December 1, 2010. 

To conform to Federal Rules of Evidence 804(b)(5) and 807, Rule 

804(b)(7) has been deleted and transferred to Rule 807. 

Additionally, the language of Rule 804 has been amended to conform 

to the federal restyling of the Evidence Rules to make them more 

easily understood and to make style and terminology consistent 

throughout the rules. These changes are intended to be stylistic only. 

There is no intent in the restyling to change any result in any ruling on 

evidence admissibility. 
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RU LE 807 

Rule 807. Residual Exception. (New Rule.) 

(a) In General. Under the following circumstances, a hearsay 

statement is not excluded by the rule against hearsay even if the 

statement is not specifically covered by a hearsay exception in Rule 

803 or 804: 

(1) the statement has equivalent circumstantial guarantees 

of trustworthiness; 

(2) it is offered as evidence of a material fact; 

(3) it is more probative on the point for which it is offered 

than any other evidence that the proponent can obtain through 

reasonable efforts; and 

(4) admitting it will best serve the purposes of these rules 

and the interests of justice. 

(b) Notice. The statement is admissible only if, before the trial or 

hearing, the proponent gives an adverse party reasonable notice of 

the intent to offer the statement and its particulars, including the 

declarant's name and address, so that the party has a fair opportunity 

to meet it. 

Comment to 2012 Amendment 

Rule 807 has been adopted to conform to Federal Rule of Evidence 

807, as restyled. 
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RULE 901 (Old Rule) 

Rule 901. 	Requirement of Authentication or Identification. (Old 

Rule.) 

(a) General provision. The requirement of authentication or 

identification as a condition precedent to admissibility is satisfied by 

evidence sufficient to support a finding that the matter in question is 

what its proponent claims. 

(b) Illustrations. By way of illustration only, and not by way of 

limitation, the following are examples of authentication or 

identification conforming with the requirements of this rule: 

(1) Testimony of witness with knowledge. Testimony that a 

matter is what it is claimed to be. 

(2) Nonexpert opinion on handwriting. Nonexpert opinion as 

to the genuineness of handwriting, based upon familiarity not 

acquired for purposes of the litigation. 

(3) Comparison by trier or expert witness. Comparison by the 

trier-of-fact or by expert witnesses with specimens which have 

been authenticated. 

(4) Distinctive characteristics and the like. Appearance, 

contents, substance, internal patterns, or other distinctive 

characteristics, taken in conjunction with circumstances. 

(5) Voice identification. Identification of a voice, whether 

heard first-hand or through mechanical or electronic transmission 

or recording, by opinion based upon hearing the voice at any time 

under circumstances connecting it with the alleged speaker. 

(6) Telephone conversations. Telephone conversations, by 

evidence that a call was made to the number assigned at the time 

by the telephone company to a particular person or business, if 

(A) in the case of a person, circumstances, including self- 
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identification, show the person answering to be the one called, or 

(B) in the case of a business, the call was made to a place of 

business and the conversation related to business reasonably 

transacted over the telephone. 

(7) Public records or reports. Evidence that a writing 

authorized by law to be recorded or filed and in fact recorded or 

filed in a public office, or a purported public record, report, 

statement, or data compilation, in any form, is from the public 

office where items of this nature are kept. 

(8) Ancient documents or data compilation. Evidence that a 

document or data compilation, in any form, (A) is in such 

condition as to create no suspicion concerning its authenticity, (B) 

was in a place where it, if authentic, would likely be, and (C) has 

been in existence twenty years or more at the time it is offered. 

(9) Process or system. Evidence describing a procer or 

system used to produce a result and showing that the process or 

system produces an accurate result. 

(10) Methods provided by statute or rule. Any method of 

authentication or identification provided by applicable statute or rules. 

Page 31. 



RULE 901 (New Rule) 

Rule 901. Authenticating and Identifying Evidence. (New Rule.) 

(a) In General. To satisfy the requirement of authenticating or 

identifying an item of evidence, the proponent must produce evidence 

sufficient to support a finding that the item is what the proponent 

claims it is. 

(b) Examples. The following are examples only—not a complete 

list—of evidence that satisfies the requirement: 

(1) Testimony of a Witness with Knowledge. Testimony that 

an item is what it is claimed to be. 

(2) Nonexpert Opinion About Handwriting. A nonexpert's 

opinion that handwriting is genuine, based on a familiarity with it 

that was not acquired for the current litigation. 

(3) Comparison by an Expert Witness or the Trier of Fact. A 

comparison with an authenticated specimen by an expert witness 

or the trier of fact. 

(4) Distinctive Characteristics and the Like. The appearance, 

contents, substance, internal patterns, or other distinctive 

characteristics of the item, taken together with all the 

circumstances. 

(5) Opinion About a Voice. An opinion identifying a person's 

voice—whether heard firsthand or through mechanical or 

electronic transmission or recording—based on hearing the voice 

at any time under circumstances that connect it with the alleged 

speaker. 

(6) Evidence About a Telephone Conversation. For a 

telephone conversation, evidence that a call was made to the 

number assigned at the time to: 

(A) a particular person, if circumstances, including 

Page 32 



self-identification, show that the person answering was the 

one called; or 

(B) a particular business, if the call was made to a 

business and the call related to business reasonably 

transacted over the telephone. 

(7) Evidence About Public Records. Evidence that: 

(A) a document was recorded or filed in a public office 

as authorized by law; or 

(B) a purported public record or statement is from the 

office where items of this kind are kept. 

(8) Evidence About Ancient Documents or Data 

Compilations. For a document or data compilation, evidence that 

it: 

(A) is in a condition that creates no suspicion about its 

authenticity; 

(B) was in a place where, if authentic, it would likely be; 

and 

(C) is at least 20 years old when offered. 

(9) Evidence About a Process or System. Evidence describing 

a process or system and showing that it produces an accurate 

result. 

(10) Methods Provided by a Statute or Rule. Any method of 

authentication or identification allowed by a statute or a rule 

prescribed by the Supreme Court. 

Comment to 2012 Amendment 

The language of Rule 901 has been amended to conform to the federal 

restyling of the Evidence Rules to make them more easily understood 

and to make style and terminology consistent throughout the rules. 

These changes are intended to be stylistic only. There is no intent to 

change any result in any ruling on evidence admissibility. 
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